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Introduction

The Broadcasting Commission of Ireland (BCI) welcomes the publication of the General Scheme for the Broadcasting Bill 2006 and looks forward to engaging in the consultation process.  The BCI has previously made submissions through the Forum on Broadcasting and subsequent presentations to the Joint Oireachtas Committee supporting the establishment of a single content regulator.  We are pleased that the concept of single content regulation has been endorsed by the Government as set out in the General Scheme. 

At different points in this submission reference is made to the following documents:

· BCI submission to Forum on Broadcasting – May 2002

· BCI submission to Joint Oireachtas Committee – September 2003; July 2005

· BCI response to Ox Report – September 2004

There are twelve parts in the General Scheme and this submission will address issues arising therein on a section by section basis.  As will become apparent, greater focus and emphasis will be placed on some of the key sections.

1.
Preliminary and General Matters (Heads 1 to 4) 

These provisions appear to be relatively straightforward and no issues would appear to arise.  The inclusion of definitions which set out the distinctions between public, commercial and community broadcasters is welcome.  The definitions of interest, ownership and employment provide clarity for Board members under these headings and would be a useful guide in matters of potential conflict of interest. 

The BCI is therefore satisfied to endorse the provisions of this section.
2.
Broadcasting Authority of Ireland (Heads 5-39)
For ease of reference, I have sub-divided the BCI’s response to this section into four areas: 
· the BAI and Committees

· Membership and Staff Provisions

· Policy Directives and 
· Financial Matters

(i)
BAI and Committees (Heads 24-31)
The BCI has over the years argued for the principle of the establishment of a single broadcasting content regulator which would regulate the entire broadcasting sector.  (Submission to Forum on Broadcasting May 2002); Joint Oireachtas Committee (September 2003, July 2005).  The proposed establishment of the BAI under this Bill is in line with our previous submissions, and is therefore strongly endorsed by the Commission. 

However, a new dimension to this proposal is the establishment of two committees – dealing with compliance and licensing/contracts award.  As is evident, the compliance committee is in effect, a merger of the current Broadcasting Complaints Commission (BCC) functions with the compliance and monitoring functions of the BCI.  The contracts award committee will take on the licensing and contracts awards functions of the BCI. 

When one looks at the functions of the bodies (Heads 25 – 27) it is clear that the BAI is very much driven by policy and strategic matters.  The contracts committee has one primary function while the compliance committee is operational in nature, ensuring the implementation and enforcement of statutory and contractual requirements.
The BCI is satisfied that the merger of the compliance and complaints functions is rational as this approach would separate policy from operational functions.  Given the proposed increased functions and responsibilities of the BAI in the context of the public service broadcasters, it would seem reasonable to split the functions in this way. 

The rationale for a contracts award committee is less compelling, particularly as the level of ‘competitive’ licensing processes is likely to decline in the coming years.  It is important to point out that there is no competitive dimension to either television or community radio licences and the analogue radio spectrum will be close to capacity following completion of the BCI’s current three year radio licensing plan.  The Commission would also point to the European experience where the functions of broadcasting regulators in respect of licensing policy and the award of licences is almost exclusively within the remit of a single body. 
In its submission to the Joint Oireachtas Committee in 2005, the public broadcaster, RTÉ, while endorsing the concept of independent regulation, expressed concern regarding the concept of the licensing body for independent services being responsible for regulating the public broadcaster.  It would appear that the establishment of the Contract Awards Committee may be in response to these concerns.  However, as articulated in our response to the Joint Oireachtas Committee in July 2005, the Commission does not consider that such a conflict would arise in the new regulatory environment. 
In conclusion therefore, it is questionable as to whether there is a necessity to establish three boards where two might suffice to undertake the necessary functions.  The BCI is not steadfastly opposed to the proposition but suggests that licensing and contracts awards functions should be assigned to the BAI for the reasons outlined.
Apart from this, the Commission is satisfied to endorse the objectives and functions proposed for the BAI (Heads 24 and 25) and the functions proposed for the compliance committee (Heads 27).
No specific issues arise in relation to Heads 28-31
(ii)
Membership and Staff Provisions (Heads 5-23)
Heads 5 and 6 

No issues arise

Heads 7 and 12
The proposed numbers on each body (ten for BAI; eight for committees) would appear reasonable although the quorum for attendance at meetings of the BAI (seven) would appear to be a little high, in particular give the part-time nature of the Board.  The BCI currently operates a quorum of five and perhaps an increase to a “majority” quorum requirement of six would be appropriate at this time.  
The proposal to “stagger” resignations is a good one as it will ensure that there is some continuity of membership at all times.  
Head 8

Under the criterion for membership, the Commission would suggest that more prominence be given to experience or capacity in business/commercial affairs which should receive a separate sub-section rather than its current inclusion with “media” in Head 8 1 (i).  Under the current wording, the potential would exist that a Board would not include any persons with commercial experience. 
Heads 9 and 10

The new provision whereby members are removed from office if they fail to attend three consecutive meetings is supported as are the other provisions in Heads 9 and 10. 

Head 11 

The BCI supports the exclusion of persons who hold employment or an interest in a broadcaster from membership of the BAI and committees.  However, the Commission is of the view that the proposed exclusion of persons who hold employment or an interest in a newspaper was unnecessarily restrictive.  The BCI also welcomes the proposal that there is no commonality of membership nor any executive membership of the BAI and committees.

Head 13

Head 13 allows for the designation by the Minister of the first Chief Executive of the BAI.  The Commission is not in agreement with this proposal.  The Commission is of the view that there is potential for the BAI to lose out on the experience and expertise of the existing Chief Executive of the BCI which would be vital in the transition period and the early establishment days of the BAI.  In these circumstances, the Commission is of the view that the existing Chief Executive should be designated to the position of Chief Executive of the BAI.
Head 14

The Commission strongly endorses the provisions in Head 14 which allow for the transfer of BCI staff to the BAI on existing pay and conditions.

Heads 15 – 23

The Commission is satisfied to endorse the relatively standard provisions contained in these heads. 
(iii)
Policy Directives (Head 32)
Head 32 permits the Minister to issue policy directives to the BAI, although not to the committees.  The BAI must take such policy directives into account or “have regard” to them.  
The Commission is satisfied to support and endorse this proposal.  In the Commission’s view, it reflects the respective roles of the Minister and regulator; allowing the Minister to set the broad policy framework within which the BAI could make detailed decisions.  It provides a forum and structure for dialogue while maintaining, critically, the independence of the regulator.
(iv)
Financial Matters (Heads 36)
Head 36 proposes the re-introduction of a levy which will be utilised to fund the BAI and the committees.  Currently the BCI is funded through the exchequer.  The provision is intended to apply to all broadcasters and is therefore unlikely to be as onerous as the previous IRTC system of a 3% levy on gross revenue.  It also allows for the possibility of different ranges of levy for the various categories so it is therefore likely that the community sector would be only marginally (if, at all) impacted.
The BCI is broadly supportive of the principle of the industry paying a contribution towards a licence.  The approach proposed is also in keeping with the funding mechanisms of most independent regulatory structures which are now funded on this basis rather than through direct exchequer intervention.  The current proposals would appear reasonable in that they include a levy on all broadcasters and allow those who are less well off to contribute according to their means.  However, it is the BCI’s view that the manner of raising the levy and the types of income which would be subject to the levy should be a matter for the discretion of the BAI.
The other provisions on borrowings, investments, accounts, reports and statements of strategy (Heads 33-35 and 38-39) are relatively straightforward and no specific issues arise. Accordingly, the Commission is satisfied to endorse these provisions. 
3.
Duties, Codes and Rules (Heads 40-42)

Head 40
Most of Head 40 re-instates existing regulations, apart from the extension of the 20% news and current affairs and derogation provision to RTÉ radio services.   In our response to the Forum on Broadcasting in May 2002, the BCI recommended that the provisions of Section 9 of the 1988 Act (including the 20% requirement) should be extended to RTÉ 2FM.  It is the Commission’s view that the current proposal is appropriate in that it creates a similar regulatory structure for all radio services.  In making this point, the Commission wishes to stress that the BAI should have the power to issue derogations to this provision in respect of any of these services. Accordingly, the BCI supports its inclusion in the Broadcasting Bill
It is the view of the BCI that the inclusion of the ten minute maximum advertising rule (Head 40.7) conflicts with both the provision in Section 19 (3) of the 2001 Act and the new Head 41 5 (a) which gives the BAI responsibility for setting maximum advertising minuteage limits.  The BCI is of the view that the maximum advertising minuteage provision should be at the discretion of the BAI and should also include all services, including public broadcasters.  Currently Head 106 proposes that the fixing of advertising minuteage for public broadcasters should be set by the Minister, following consultation with the BAI. This approach would appear to be inconsistent with the overall regulatory framework for the sector.

Head 41
Head 41 provides more specific details on the policies and principles of codes and rules to be applied by the BAI.  These reflect many of the guiding regulatory principles and statutory obligations currently operated by the BCI in the introduction of codes and rules. While it might be argued that it is unnecessary to put such a level of detail in the statute, the Commission supports the principle  that a more comprehensive statutory basis is necessary in order to comply with Government policy on ‘Better Regulation’ and to safeguard against legal challenges.  
The one exception to the Commission’s support is the proposal to lay codes and rules before the Houses of the Oireachtas and the potential that they could be annulled at that point.  It is the view of the BCI that such a provision could undermine both the effectiveness and the independence of the BAI in the introduction of codes and rules and could make the introduction of such codes and rules unworkable.  Accordingly, the Commission does not support the inclusion of the proposal that codes and rules should be laid before each House of the Oireachtas who would then be in a position to pass or annul them.

Head 42


The Commission welcomes the proposals contained under this Head.

4.
Redress (Heads 43-45)

Head 43 increases the responsibility on broadcasters in addressing complaints directly and, as such, is to be welcomed.  


Head 44 and 45
The Commission is generally satisfied to endorse these provisions, although it is assumed that the Broadcasting Complaints Commission (BCC) will most likely provide a more detailed response. With regard to Head 45, the Commission recognises that broadcasters are likely to require some further safeguards against exposure to litigation in situations where they facilitated such a right of reply. 
5.
Enforcement of Regulatory Decisions (Heads 46-50)


Head 46 and 47

The proposals outlined under these heads are considered necessary in the context of the potential for the imposition of large fines (under Head 48) if a broadcaster is found guilty of a breach.  There may need to be some discretionary provisions between ‘minor’ and ‘serious’ breaches or the system would be unworkable.  However, these are clearly contingent on the outcome of the “active consideration of monetary penalties envisaged under Head 48 (see below).

Head 48
The imposition of monetary penalties or fines is something the BCI has long campaigned for.  However, we are aware that there might be constitutional issues in respect of the imposition of penalties and consider that it is more appropriate that the Attorney General’s office deal with such issues.  While noting the ‘active consideration’ of this option in Head 48, we note that no form of words is suggested for consideration.  The BCI strongly supports the inclusion of this provision and hopes that an appropriate wording will emerge in the course of the passage of the Bill into law.  The proposed penalty guidelines (Head 49) appear reasonable and no issues arise therein.  
Head 50
The addition of a ‘reduction in term’ provision (Head 50) is very worthwhile and should be retained, even if constitutional or other problems emerge with the ‘monetary penalty’ provisions.  In our response to Ox, the BCI supported the introduction of a “penalty points” system to enable the enforcement of licence and statutory conditions more effectively.  The current reduction in term provision seems to have been favoured instead of a penalty points system and the BCI is happy to endorse this change. 
6.
Television Licence (Heads 51-63)

Heads 51-63
As these provisions are not relevant to the statutory remit of the BCI, it is not proposed to address them in our response to the Bill.
7.
Contract Award (Heads 64-69)
Head 64
Head 64 provides a statutory basis for a policy to be applied to illegal or ‘pirate’ broadcasters who may be applicants for licences.  The BCI currently operates a much less onerous policy in respect of pirate broadcasters.  This policy was scrutinised in the recent Scrollside (Zed FM) v BCI judicial review and was upheld in a majority ruling of the Supreme Court.  The Commission is satisfied that a statutory policy to address this issue is desirable.  However, the timeframe of five years is considered excessive and in our view should be reduced. 
Currently, the Commission operates on the basis of a timeframe of three months and we believe that this should not be increased to any great extent.  A timeframe of six months is the maximum considered appropriate and is in line with the original policy of the first IRTC, which was chaired by Justice Seamus Henchy.  This was designed to encourage the cessation of illegal broadcasting and bring such individuals/entities into the legal framework.  It is therefore likely to be a positive force in reducing pirate activity. 
Head 65
Head 65 re-positions the roles of the BAI and ComReg in the allocation of frequencies. This makes sense in that it recognises the role of ComReg in frequency planning but allocates to the BAI the key policy role of deciding on franchise areas.  

The more elaborate expression of interest phase envisaged under this head was recommended by Ox but not favoured by the BCI in 2004.  In broad terms, the Commission took the view that the undertaking of research prior to a licensing process should be the responsibility of each prospective licence applicant.  As also indicated in our response at that time, the BCI proposed a more pro-active approach to ‘expressions of interest’ and we have subsequently implemented this approach in the three-year licensing policy and plan introduced in 2005.  The Commission remains of the view that the more elaborate expression of interest phase suggested in this Head should not be proceeded with as the applicant (rather than the Commission) is better placed to demonstrate, by way of research, the likely audience for the service proposed. 
Head 65 also proposes the introduction of a scoring mechanism.  In our response to Ox, the BCI resisted this principle, but suggested that if a scoring system was to be introduced on a statutory basis, it should be in combination with a collegiate discussion that assessed and evaluated applications.  It would appear that the wording in the proposed Head 65 (9) does not preclude a collegiate discussion, as it refers to the score being assigned by the Committee as opposed to individual Members.   Accordingly, the Commission is now satisfied to endorse this proposal.
Head 66

The Commission is satisfied to endorse the proposed amendment to Section 6(5) of the 1988 Act. 
Head 67 proposes a role for the Executive of the BAI in the licence evaluation process. The Commission has already implemented the evaluation role as a matter of policy and is therefore happy to endorse this proposal.  
Head 67 also puts forward the notion of including a once-off or periodic cash payment as part of the determining criteria for the award of a licence – in effect a combination of ‘beauty parade’ and ‘auction’.  In our response to Ox, the Commission considered it questionable whether an auction system was appropriate in view of the range of other determining criteria.  The provision at Head 67 implies that this would occur at the discretion of the BAI and might therefore not apply in respect of all licensing processes but perhaps those of most commercial attraction.  However, the Commission does not favour this proposal as it might act as a disincentive to new participants and that proposed arrangements might be difficult to implement from an operational perspective.  It is therefore suggested that the maintenance of the existing criteria is sufficient. 
Head 68

No issues arise 

Head 69

The ‘fast-track’ application process (Head 69) was supported in principle by the Commission in 2004, provided that certain safeguards in relation to the quality of the incumbents’ applications were built in to any legislative proposals.  It would appear that these safeguards have been included in Head 69, and accordingly, the Commission is now satisfied to endorse the introduction of such a mechanism.  However, the Commission does not consider that the shortening of the licence period in such circumstances is justified and would maintain the principle of ten year contracts which are more appropriate from an economic perspective. 
8.
Public Service Broadcasters – Common Provisions (Heads 70-108)
These provisions relate to the establishment of RTÉ and Teilifís na Gaeilge as separate companies.  Issues are addressed only where they are deemed relevant to the BAI and Compliance Committee 
The following Heads are not being addressed:

(i) Heads 70-74 relating to the formation and corporate structure of the companies.

(ii) Head 76 and 78-86 relating to the duties in revenue terms, independence, emergencies, articles of association, chairperson and other directors, director-generals and meetings of the companies. 

(iii)
Heads 89-98 which mirror the BAI formation provisions on directors, staff, superannuation, codes of conduct, declaration of interests, disclosures and accountability.  
The remainder of the provisions under Heads 75, 77, 87, 88, 99, 100, 101, 102, 103, 104, 105, 106, 107 and 108 are now addressed hereunder. 

Under these provisions, it would appear that the Minister retains overall control over the public broadcasters, while the BAI must be consulted on a significant amount of the companies activities, in particular those with a commercial dimension.  A reporting role is envisaged for the Compliance Committee in a range of areas.  The role of the BAI will be primarily to undertake sectoral assessments on the impact of developments such as the introduction of new channels, commercial arrangements with third parties, advertising minuteage provisions and arrangements with independent producers.  The BAI appears to have a more substantial role in the formatting and reporting of accounts and the development and adherence to the charter and statement of commitments.
These proposals do not go as far as suggested by the BCI in its submissions to the Joint Oireachtas Committee in September 2003 and July 2005.  However, they would appear to be broadly in line with the European Commission request of March 2005 that Ireland would “address the issue of public service and state aid and, in this regard, directed that there should be an independent (national) authority checking compliance with rules surrounding the definition of the public service remit, separation of accounts, and monitoring of the commercial activities of the public broadcasters”.  
While acknowledging that these proposals do not go as far as proposed in the context of a single regulatory structure, the Commission is satisfied to support the general principle of the retention of approval by the Minister as outlined under each of the Heads (75, 77, 87, 88, 99, 100, 101, 102, 103, 104, 105, 107 and 108).

However, it is the view of the Commission that the sequencing of the relationship between public broadcasters, BAI and the Minister should be more consistent. It is therefore proposed that inputs in respect of all matters where approval is required by public broadcasters should be channelled through the BAI who would then have an opportunity to comment on the matters in question, before remittinig submissions to the Minister.
The Commission does not support the proposed role of the Minister envisaged in Head 106 relating to the fixing of maximum advertising minuteage.  As indicated earlier in our submission, it is the view of the Commission that the BAI should fix advertising minuteage rules for all services. 
9.
Provisions Specific to RTÉ (Heads 109-113)
Head 109

The provisions in Head 109 potentially allow RTÉ to be involved in local, community or regional broadcasting, the establishment of non-linear audio visual services and pay-per view services.  All of these must be of public service character.  Approval of such services would be by the Minister, having first consulted with the BAI. 

The potential for RTÉ involvement in local community and regional broadcasting is a new departure and one that has been opposed by the BCI in the past, particularly in relation to the radio sector.  The BCI’s rationale was articulated in a number of submissions, most recently in the response to Ox, as follows.

“Commission policy has favoured the non-involvement of RTÉ in the local/regional sector on the grounds that private broadcasters could not compete with RTÉ, ultimately leading to their dominance of the sector.  Furthermore, it is considered that RTÉ is a national service and their non-involvement in the local/regional sector would provide opportunities for new broadcasting companies to develop.  Principles of plurality and diversity are relevant in this regard’.

The Commission was less concerned about RTÉ’s potential involvement in the television sector although the same argument about opportunities for new broadcasting companies might apply.  Head 109 builds in two safeguards – one being the requirement to consult with the BAI, presumably on sectoral impact grounds, and the second requiring that any new services be public service in character.  

Given the nature of the evolution of the local/regional and community radio sector and the existing public service commitments of contractors licensed under the Radio and Television Act 1988, it is the Commission’s view that it remain appropriate that RTÉ would not be involved in the development of such radio services.  However, the case for their continued exclusion from local/regional or community television is less compelling and, provided the safeguards around the public service character of such services is adhered to, the Commission is satisfied to support the model proposed in the General Scheme in respect of television. 
Heads 110-113

The Commission has no observations to make on these provisions.

10.
Provisions Specific to Teilifis na Gaeilge (Heads 114-115)

Head 114

The Commission would apply the same regulations in respect of the involvement of TG4 in local/regional/community services as suggested be applied to RTÉ in our response to Head 109.
Head 115
The Commission has no observations to make on this provision.  
11.
Allocation of Public Funding (Heads 116-118)
Head 116 confirms that the licence fee will be allocated to RTÉ, TG4 and schemes under the Broadcasting (Funding) Act. It also allows for the payment of the sectoral levy (Head 36) by RTÉ and TG4 from licence fee revenue.  

The Commission is satisfied with this provision but that the discretion should be left with the BAI as to whether or not levy payment would be charged on licence fee income (see response to Head 36 earlier).

Head 117 gives the BAI a significant role in determining licence fee increases.  While the Minister retains ultimate control, he/she must provide reasons for going against any BAI recommendations.   The Commission is broadly supportive of this proposal on the basis that the BAI would first have an opportunity to input before a ministerial decision was taken.  However, by way of general observation, this approach is not consistent with other independent regulatory structures where charges are determined by the regulator
Head 118 is an amendment to the Sound and Vision scheme which removes the peak-time obligation for the broadcast of Irish language funded material for radio services licenced under the 1988 Act.  The low level of Irish language programmes from the non-Irish language radio sector within the scheme has been a matter of some concern and the Commission is therefore favourably disposed to support this minor amendment.  The Commission would suggest a further amendment should be introduced whereby the qualifying time would be extended from peak-time to the 7am – midnight period.  In other words, programmes funded under Sound and Vision would not be broadcast in the early hours of the morning when listenership is virtually non existent.
12.
Transitional Provisions (Heads 119 – 129)

Heads 119-129

These Heads allow for the dissolution of the BCI, BCC and RTÉ Authority following the establishment of the BAI, Compliance Committee and RTÉ Company. They deal with standard transitional provisions and final account for all the bodies.  Accordingly, the Commission is satisfied to support their inclusion as outlined. 
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