Broadcasting Commission of Ireland

OWNERSHIP AND CONTROL POLICY

(2008)

INTRODUCTION

The Radio and Television Act 1988 (“the 1988 Act”) requires the BCI to formulate and apply a policy that takes account of plurality of ownership and diversity of content in broadcasting.  The Broadcasting Act 2001 (“the 2001 Act”) also addresses the issue of diversity of sources and of content in the interests of listeners and viewers.  The Broadcasting (Amendment) Act, 2007, contains provisions which require the BCI to have regard to certain matters concerning the ownership and control of multiplex contractors.

The BCI believes that it is necessary, in accordance with these provisions and its overall statutory remit, to have a policy on the ownership and control of broadcasting services.  The legislation allows for differentiation in the rules that apply to various types of services.  For this reason, the Commission’s Ownership and Control Policy (2008) will continue to distinguish between services licensed under the 1988 Act, the 2001 Act and the 2007 Act.  The Commission will continue to have a separate ownership and control policy for non-commercial broadcasting services.
The Ownership and Control Policy (2008) has been designed to facilitate the continued development of a viable and diverse broadcasting sector that is characterised by a plurality of ownership.  The policy is also designed to provide clarity and certainty in respect of the ownership and control of commercial broadcasting and multiplex contractors.
The views of stakeholders, expressed through various consultation processes, reports, fora, etc., have informed the development of this policy.  In addition, the Commission’s experience in relation to the regulation of ownership and control matters, and relevant legislative and policy developments have been taken into account.  Overall, the Commission believes that this policy balances the needs of a rapidly evolving indigenous broadcasting sector with the statutory requirement to ensure diversity of outlet and source in the interests of listeners and viewers.  The policy will be reviewed once again in 2009.

The BCI’s Ownership and Control Policy (2008) is divided into two sections as follows:

1. Policy Framework 

2. Policy Provisions
1.
POLICY FRAMEWORK

The framework, within which the BCI’s Ownership and Control Policy (2008) was developed and operates, may be divided into three sections as follows:

(i) The legislative provisions

(ii) The BCI's guiding regulatory principles and

(iii) Other relevant BCI policies

The key components of each of these elements are outlined below. 
(i)
THE LEGISLATIVE PROVISIONS
The Radio and Television Act, 1988 (“the 1988 Act”) and the Broadcasting Act, 2001 (“the 2001 Act”) provide the statutory framework for the licensing and regulation of broadcasting services in Ireland.  The Broadcasting (Amendment) Act 2007 (“the 2007 Act”) provides the statutory framework for the licensing and regulation of multiplex contractors in Ireland.  The Competition Act, 2002 and the EU Television Without Frontiers Directive
 ("TWF Directive") also contain provisions that need to be considered in the context of the ownership and control of private commercial broadcasting services in Ireland.

All of the above provide the legislative framework for the Ownership and Control Policy (2008) and the relevant provisions are set out below under the following headings:

(a) Radio and Television Act 1988

(b) Broadcasting Act 2001

(c) Broadcasting (Amendment) Act 2007

(d) Competition Act 2002

(e) The TWF Directive
(a) Radio and Television Act 1988
Section 6 (2) - Criteria to be applied in considering the award of a sound broadcasting contract 
Section 6 (2) requires the BCI, in determining the most suitable applicant for the award of a contract, to have regard, inter alia, to:
(a)
the character of the applicant or, if the applicant is a body corporate, the character of the body and its directors, manager, secretary or other similar officer and its members and the persons entitled to the beneficial ownership of its shares;

(b)
the adequacy of the expertise and experience and of the financial resources that will be available to each applicant and the extent to which the application accords with good economic principles;

(g)
the desirability of allowing any person, or group of persons, to have control of, or substantial interests in, an undue number of sound broadcasting services in respect of which a sound broadcasting contract has been awarded under this Act;

(h)
the desirability of allowing any person, or group of persons, to have control of, or substantial interests in, an undue amount of the communications media in the area specified in a notice under section 5 (5).

Section 6 (3)

In considering the suitability of any applicant for the award of a sound broadcasting contract to provide a sound broadcasting service in respect of an area which includes a Gaeltacht area, the BCI shall have particular regard to the preservation as a spoken language of the Irish language.

Section 14 – Assignment or change of ownership
Section 14 concerns the terms and conditions of broadcasting contracts, including the assignment of a contract or any interest therein.  In essence, it empowers the BCI to prohibit the assignment of a contract or any material change in the ownership of a company, either by specifying a condition in the contract itself, or by making the assignment subject to the previous consent in writing of the BCI, in which case the BCI shall have regard to the criteria set out in Section 6(2) and, where applicable, Section 6(3). 

(b) Broadcasting Act 2001
Section 11 (2) – General obligation in relation to the number and categories of services 

Section 11 (2) requires the BCI to endeavour to ensure that the number and categories of broadcasting services made available in the State by virtue of the Act – 

"best serve the needs of the people of the island of Ireland, bearing in mind their languages and traditions and their religious, ethical and cultural diversity".

Section 38 – Local Content Contracts

In awarding local content contracts, section 38 (6) requires the BCI to have regard to – 

(a) the desirability of allowing any person, or group of persons, to have control of, or substantial interests in, an undue amount of the communications media in the locality served by the cable or MMD system proposed to be used to transmit that material, and 

(b) the desirability of promoting diversity in the sources of information available to the public and in the opinions expressed in the communications media. 

Section 38 (7) allows the BCI to require the person(s) concerned to supply information with respect to the extent (if any) of – 

(a) any interest of a proprietary or financial nature held by him or her in relation to the provision of broadcasting services (including sound broadcasting services) in the State or the publication of any newspaper, magazine or journal in the State, or

(b) the control he or she may exercise in relation to the provision of any such service or the publication of any such newspaper, magazine or journal.
If the person fails to comply with any such requirements, the BCI shall not enter into a local content contract with him or her.

Section 60 – Amendment to Section 6 of 1988 Act 


Section 60 of the 2001 Act amends Section 6 of the Radio and Television Act 1988 by inserting two additional subsections after section 6(3) – 6(4) and 6(5):
· Section 6(4) requires the BCI, in considering the suitability of an applicant for the award of a sound broadcasting contract, to have regard to "the overall quality of the performance of the applicant" with respect to any sound broadcasting service already provided by him under a sound broadcasting contract. In this context, the BCI shall examine what it describes as “the track record” of the applicant or, if the applicant is a body corporate, the track record of its directors, manager, secretary or other similar officers and its members and the persons entitled to the beneficial ownership of shares, with reference to the criteria in Section 6 (2) of the 1988 Act.

· Section 6(5) requires the BCI to give reasons for its decision, to an applicant, where it decides to refuse to award a sound broadcasting contract. 

(c) Broadcasting (Amendment) Act 2007
Section 9 – Determination of Applications for Award of Multiplex Contracts
In considering applications and in determining the most suitable applicant to be awarded a multiplex contract, Section 9 requires the BCI, inter alia, to have regard to:

(a) the character of the applicant or, if the applicant is a body corporate, the character of the body and its directors, manager, secretary or other similar officer and its members and the persons entitled to the beneficial ownership of its shares,

(b)
the adequacy of the expertise and experience and of the financial resources that will be available to each applicant and the extent to which the application accords with good economic principles,
(h)
any other matters which the Commission considers to be necessary to secure the orderly establishment, maintenance and operation of multiplexes.

Section 10 – Terms and Conditions of Multiplex Contracts
Every multiplex contract may contain such terms and conditions as the Commission considers appropriate and specifies in the contract, including a condition prohibiting the assignment of the contract or any interest therein or the alteration in the Memorandum or Articles of Association of the company, or any material change in the ownership of the contractor, without the prior consent or approval of the Commission (section 10(2)(c) and (d)).

Section 10(3) – if a multiplex contract does not contain a condition of the type specified in section 10(2)(c) or (d), the Act specifies that a multiplex contract, or any interest therein, shall not be assignable, nor any alteration be made in the Memorandum or Articles of Association of a contractor, nor any material change in the ownership of a contractor, without the previous consent in writing of the Commission.  The Commission may refuse such consent, stating the grounds for such a refusal.  In considering whether to grant its consent, the Commission shall have regard to the criteria specified in section 9(2) of the 2007 Act.

(d) Competition Act 2002
Section 23 of the Competition Act, 2002 contains statutory provisions for the control of “media mergers” by the Competition Authority and the Minister for Enterprise, Trade and Employment.  “Media Merger” is defined as meaning a merger or acquisition in which one or more of the undertakings involved carry on a media business in the State.  The definition of “Media Business” includes ‘a business of providing a broadcasting service or a business of providing a broadcasting services platform’.
 

In accordance with Section 23(4), the Minister may, within 30 days of a decision by the Competition Authority to allow a media merger, determine that the media merger may or may not be put into effect or may be put into effect subject to specified conditions.  In making a determination, the Minister must have regard to the following “relevant criteria” under Section 23(10):

(a) the strength and competitiveness of the media business indigenous to the State;

(b) the extent to which ownership or control of media businesses in the State is spread amongst individuals and other undertakings;

(c) the extent to which the diversity of views prevalent in Irish society is reflected through the activities of the various media businesses in the State; and

(d) the share in the market in the State of one or more of the types of business activity falling within the definition of ‘media business’ that is held by any of the undertakings involved in the media merger concerned, or by any individual or other undertaking who or which has an interest in such an undertaking.
Section 23(6) of the Competition Act 2002 allows the Minister to consider submissions or observations from interested parties, such as the BCI, when making a determination in relation to a proposed media merger. 
(d)   The TWF Directive and the Audio Visual Media Services (AVMS) Directive
The TWF provides the framework for national law applicable to television broadcasts in each of the Member States of the European Union. 

Article 1 of the TWF provides that ‘each Member State shall ensure that all television broadcasts transmitted by broadcasters under its jurisdiction comply with the rules of the system of law applicable to broadcasts intended for the public of that member state’. 

Article 2 sets out a number of interlinked criteria to be applied in determining if a broadcaster comes under the jurisdiction of a Member State.  These include: where the broadcaster’s head office is located; where editorial decisions are made; where a significant proportion of the work force is located and where the broadcaster first commenced operation.  The Directive sets down how these criteria are linked and prioritised in instances where they are relevant to a number of Member States.  In addition, the Directive allows frequency use, satellite capacity use and satellite up-link location to be applied in certain circumstances. 

Note: the Audio Visual Media Services Directive (“the AVMS Directive”), published in the Official Journal of the European Union on 18th December 2007, has not, as yet, been transposed into Irish law. When transposed, the AVMS Directive will replace the TWF Directive.

(ii)
BCI’s GUIDING REGULATORY PRINCIPLES
The BCI’s guiding regulatory principles are based on an endorsement of the Council of Europe's premise that the primary task of a regulatory body is to ensure that it functions smoothly by establishing a climate of dialogue, openness and trust in dealings with stakeholders.  They also reflect the six principles of better regulation presented by the Government in its White Paper, Regulating Better
 as well as the vision, values and goals of the BCI as set out in its Strategic Plan 2004-2008.
The principles recognise the importance of the BCI being in a position to have the flexibility to respond to a rapidly changing technological and broadcasting environment while supporting a range of diverse services catering for the interests of listeners and viewers throughout the State. The regulatory principles and their application to the BCI Ownership and Control Policy (2008) are outlined below.

Diversity of programming services for the public 

· In fulfilling its statutory obligations under the 1988, 2001 and 2007 Acts, the BCI aims to put the public into a position which gives them access to a diversity of programming from a variety of sources in the form of broadcasting services of such number and categories as will best serve the needs of the people of the island of Ireland, bearing in mind their languages and traditions and their religious, ethical and cultural diversity. 

Flexible and Consistent Approach 

· The BCI aims to develop and operate a simple, flexible but comprehensive regulatory scheme, capable of responding to technological, market and social developments, as well as national and local conditions.  Its goal is regulation that will encompass flexibility and adaptability to the needs of change, to prevent it being overtaken by technology or appearing to be too rigid, inconsistent, arbitrary, or biased. 

· The BCI recognises the need for regulation to be technically literate and well informed about new developments.  In a world of converging technologies, it must be able to react to the needs of a situation, which is constantly developing, in order to secure the best possible deal for listeners and viewers who are the main clients of regulation. 

Adequate regulation based on current conditions 

· The BCI takes the view that regulation needs to be capable of facilitating broadcasting as well as setting standards and applying them. The BCI intends to adopt a lighter touch, that is, a facilitative approach to regulation, in the light of prevailing conditions, while adhering to its statutory obligations of ensuring pluralism and diversity in the interests of the listener and viewer. It sees its role as being largely confined to formulating basic principles, which will be formalised in actual agreements with broadcasters. 

· The BCI is committed to fair, reasonable and non-discriminatory access, and to regulation that accords with EU law and ensures effective competition in both existing and new emerging markets.  In that regard, the BCI, while mindful of its cultural remit, aims to work in co-operation with other regulators, e.g. telecommunications and competition authorities, in order to achieve an overall coherence and co-ordination in regulation. 

Openness and Dialogue 

· It is the intention of the BCI to ensure that the regulatory regime functions smoothly by establishing a climate of dialogue, openness and trust in dealings with broadcasters. 

· In a spirit of openness and co-operation with the sector, the BCI will consider possibilities or opportunities for co-regulation or self-regulation on the part of the sector. 

Clear Decision-making 

· The BCI understands the benefit of providing a rationale for its decisions in the interests of certainty and predictability for the sector and for would-be entrants or participants. 

· The BCI appreciates the benefit also, in the interests of the sector and the public, of ensuring clarity and certainty in the regime, and of avoiding unnecessary delays in decision-making. 

(iii)
OTHER BCI POLICY PROVISIONS

The BCI has issued a number of policy documents which are informed by, and inform, the Ownership and Control Policy (2008). These are:

(a) 
BCI Television Licensing Policy (2004);

(b)
BCI Licensing Policy, Commercial Radio Services, Radio and Television Act 1988 (April 2005);
(c)
BCI Radio Licensing Policy, Broadcasting Act 2001 (February 2007)

(d)
BCI DTT Multiplex Licensing Policy (2008)

Copies of these policies are available on the BCI website (www.bci.ie) or from the offices of the Commission. 

2.
POLICY PROVISIONS 

(i)
POLICY OBJECTIVES

The policy objectives are grounded in the statutory provisions, as well as the BCI’s regulatory experience in the broadcasting sector to date.

The objectives provide the overall context for the development and implementation of the policy as well as the assessment of ownership and control proposals.  The objectives also provide a framework to assist the BCI in responding to new issues emerging in licensing processes and ownership and control developments in the broadcasting sector.

The policy objectives are as follows:  

· To promote plurality of ownership of the communications media, with particular reference to radio and television services; 

· To promote diversity in viewpoint, outlet and source, that is, diversity in the opinions expressed, in programming delivery and content, and in the sources of information available to the public; 

· To ensure that broadcasting and multiplex contracts are held by persons who are of suitable character, and who have available to them adequate expertise, experience and financial resources; and

· To ensure that the ethos of a broadcasting service is such that it will best serve the needs of the audience it is licensed to serve. 

(ii)
POLICY DETAILS
The policy details are divided into nine sections as follows: 

(a) Interpretation of terms

(b) Character

(c) Experience, Expertise and Financial Resources 

(d) An undue number of sound broadcasting services

(e) An undue amount of communications media in a specified area
(f) Assignment of Contracts

(g) Programming 

(h) Competition Act 2002

(i) Non-EU Entities

(a) Interpretation of Terms 

In order to meet its statutory obligations, the BCI first needs to interpret the relevant terms used and then to adopt decision-making criteria to give effect to them in practice. 

Both the 1988 Act and the 2001 Act require the BCI to interpret the following statutory terms: ‘control’; ‘substantial interests’; and ‘communications media’.
  In addition, the provisions of the BCI’s DTT Multiplex Licensing Policy (2008) require interpretation of these terms.

The BCI gives effect to these terms as follows: 

"Control" – is in a position proprietorially, financially or in terms of voting rights to determine or direct the policy of the company, with regard in particular to programme output, that is, sourcing, production, supply or delivery to the audience.

"Substantial interests" – has sufficient proprietary, financial or voting strength within a relevant company or companies to be able to influence directly or indirectly to an appreciable extent the strategic direction or policy of the company (companies), with regard in particular to programme output, that is, sourcing, production, supply or delivery to the audience.

“Communications media” – includes all broadcasting services (including sound broadcasting services) in the State and/or the publication of any newspaper, magazine or journal in the State and/or the provision of a broadcasting services platform/s in the State (i.e. the transmitting or re-transmitting of programme material by means of wireless telegraphy, a cable system, an MMD system, a satellite device or any other transmission system).

The above interpretations focus primarily on programme output and reflect the BCI’s main concern, in accordance with its statutory remit, with regulating content and with promoting diversity in viewpoint, outlet and source, thereby providing the public with access to a wide range of quality programmes from a variety of sources.

With regard to substantial interests, by way of guidance, the BCI is of the view generally that a “small shareholding” does not constitute a substantial interest. A small shareholding is one to which both of the following criteria apply:-

1. The votes which the holder may exercise at a general meeting of the company do not exceed 10% of the total votes which may be cast at that meeting;

2. The nominal value of the shareholding does not exceed 10% of the nominal value of the entire issued share capital of the company.

A shareholding which does not meet the above criteria (“a large shareholding”) may be deemed by the BCI to constitute a substantial interest.  Determination as to whether a large shareholding is deemed to be a substantial interest will be made by the BCI on a case-by-case basis with reference to the overall shareholding structure of the relevant company. (Where shares are convertible, the tests set out above will be applied on the basis that conversion has not taken place and on the basis of notional conversion).

(b)  Character
The 1988 and 2007 Acts require the BCI, when awarding certain broadcasting contracts or a multiplex contract, to have regard to: “the character of an applicant or, if the applicant is a body corporate, the character of the body and its directors, manager, secretary or other similar officer and its members and the persons entitled to the beneficial ownership of its shares”.

The 2001 Act does not include a specific provision in relation to character.  However, the BCI, as a matter of policy,
 considers the character of an applicant when considering applications for content contracts under the 2001 Act. 

In relation to the composition and structure of an entity, the BCI does not differentiate between either an individual/family, or the corporate status of the applicant i.e. type of legal entity.

In assessing character, the BCI applies the ordinary meaning of the word and considers, in particular, if the applicant, as set out above, is a fit and proper person to hold a broadcasting or multiplex contract (as appropriate) with reference to the provisions of section 6 of the 1988 Act or section 9 of the 2007 Act (as appropriate) and in the context of its compliance with other relevant statutory and regulatory provisions.

(c)  Experience, Expertise and Financial Resources
In considering applications for the award of certain contracts, further to the provisions of section 6 of the 1988 Act, and multiplex contracts further to the provisions of section 9 of the 2007 Act, the Commission is required, inter alia, to have regard to “the adequacy of the expertise and experience and of the financial resources that will be available to each applicant …”

There is no equivalent provision included in the 2001 Act.  Therefore, this section does not apply to services licensed under that Act.

In implementing the above provisions, the BCI will have regard, inter alia, to the following:
· Does the Board of Directors of the applicant include sufficient personnel with the necessary experience, expertise and knowledge having regard to the nature of the contract proposed?

· Is the management structure of the applicant adequate and does the membership and make-up of the management team have sufficient experience and expertise having regard to the nature of the contract proposed?

· Does the applicant have available to it adequate financial resources and does its approach accord with good economic principles, having regard to the nature of the contract proposed?
(d)  “An undue number of sound broadcasting services” (1988 Act)

Section 6(2)(g) of the 1988 Act requires the BCI to have regard to: “the desirability of allowing any person, or group of persons, to have control of, or substantial interests in, an undue number of sound broadcasting services in respect of which a sound broadcasting contract has been awarded under this Act”. 

In order to provide guidance and a degree of certainty for entities, the BCI will continue to provide minimum and upper thresholds in respect of what it considers an “undue number”.  These are designed to ensure that a reasonable range and number of different voices are available to the public. 

The BCI shall operate three thresholds:

1. A number equivalent to 15% or less of the total number of commercial sound broadcasting services licensed under the 1988 Act is considered an acceptable level for any one entity.

2. A number equivalent to between 15% and 25% requires more careful consideration by the BCI.   The BCI will make such consideration with reference inter alia to a Compliance Audit, submitted by the entity, in respect of all of its sound broadcasting services over a twelve-month period.  The Compliance Audit will set out the relevant contractor’s compliance with regard to all of the statutory, policy and contractual provisions.  Guidelines for the submission of a Compliance Audit are available from the BCI. 

3. A number equivalent to over 25% would be unacceptable.

In applying the above thresholds, the BCI will not differentiate between whether an entity has ‘control’ or ‘substantial interests’ in a service when making a determination with regard to the number of sound broadcasting services held by that entity. 
(e)  An undue amount of communications media in a specified area 
Section 6(2)(h) of the 1988 Act requires the BCI to have regard to: “the desirability of allowing any person, or group of persons, to have control of, or substantial interests in, an undue amount of the communications media in” a specified  area.

Section 38(6) of the Broadcasting Act 2001 requires the BCI, in deciding whether to enter into a local content contract, to have regard to: “the desirability of allowing any person, or group of persons, to have control of, or substantial interests in, an undue amount of the communications media in the locality served by the cable or MMD system proposed to be used to transmit that material”.

The 2001 Act does not include a specific provision in relation to media concentration in respect of applicants for other content contracts under that Act.  However, the BCI, as a matter of policy,
 applies this test when considering applications for all content contracts under the 2001 Act.
The 2007 Act does not include a specific provision in relation to media concentration in respect of applicants for multiplex contracts under the Act.  However, the BCI, as a matter of policy
, considers it appropriate to have regard to media concentration considerations in determining the most suitable applicant for the award of a multiplex contract.  The Commission shall have regard to: “the desirability of allowing any person, or group of persons, to have control of, or substantial interests in, an undue amount of the communications media in the area covered by the multiplex contract”.

In applying its Ownership and Control Policy under the 1988, 2001 and 2007 Acts, as set out above, the BCI gives effect to the term “undue amount” as meaning “more than a reasonable share of the range of communications media available in the area covered by the relevant contract”.

The BCI takes the view that there is no obvious practical matrix for determining what constitutes a “reasonable share” of the communications media in all cases.  The BCI considers, therefore, the context in which each application is made, on a case-by-case basis, examining:-

(a) the totality of the communications media in the relevant area;
(b) the share of the total audience
 of the various communications media in the relevant area (the “audience share” model).
The Commission shall apply two tests in order to determine if an individual or entity has more than a reasonable share of the communications media:-

(i) A test of substitutability i.e. in assessing the extent to which one communications media may be deemed to be a substitute for another;

(ii)
Regarding an applicant’s ability to influence opinion-forming power, a test of dominance, applying the applicant’s audience share of the communications media (in which it holds a substantial or controlling interest) in the relevant area.

In applying these tests, the BCI shall differentiate between whether an entity has “control of” or “substantial interests in” a communications media.  It will also have regard to the different characteristics of the communications media in question e.g. type, cost to the user, size and nature of the target audience.
An applicant shall be required to justify its proposals in the context of the above.
(f)  Assignment of Contracts

Radio and Television Act 1988:

Section 14(2) of the 1988 Act provides that the BCI may prohibit the assignment of, or any material change in, the ownership of an applicant, either by specifying a condition in the contract itself, or by making the assignment subject to the previous consent in writing of the BCI, in which case the BCI shall have regard to the ownership and control provisions set out in section 6(2) of the 1988 Act.

The BCI generally looks unfavorably upon proposed changes in ownership structures within a two-year period after the award of a sound broadcasting contract.  

This policy provision takes account of the competitive nature of the licensing process for sound broadcasting services and the resources dedicated to the preparation of applications by each applicant group.  The BCI believes this approach is desirable because a change in ownership within a two-year period would be likely to undermine the integrity of the licensing process itself and be unfair to unsuccessful applicants.  

The BCI operates a level of flexibility where an application for such change is from an applicant whose contract has been renewed.  An application in such case should satisfy the following criteria:

· There were no other applicants for the contract;

· The shareholders who are selling their interest were also shareholders of the applicant over the period of the first contract; and

· The proposed new shareholders have undertaken to comply with all of the contractual obligations arising from the contract concluded between the BCI and the original applicant.  

Broadcasting (Amendment) Act 2007

The Commission shall not apply any specific moratorium on changes in the ownership and/or control of multiplex contractors appointed under the 2007 Act.  Contractors shall, however, be subject to statutory and contractual provisions in relation to any changes proposed.

(g)  Programming 

The statutory frameworks of the 1988 and 2007 Acts require the Commission to have regard to the quality and/or the range and type of programming proposed by contractors.

Section 11(2) of the 2001 Act requires that the Commission endeavours to ensure that the number and categories of broadcasting services made available in the State by virtue of the 1988 and/or the 2001 Acts best serve the needs of the people of the island of Ireland. 

The BCI believes that it is important, when considering proposals that involve changes at the level of “substantial interests” or “control”, to ask the applicant to set out its proposals in relation to the programming remit of the service.  The BCI shall consider these proposals with reference to the following:
· Is the general quality and/or range, type and schedule of programming to be provided appropriate with regard to the audience to be served?

· In the context of services licensed under the 1988 Act, does the Programme Policy Statement of the service reflect sufficient commitment to:

· Serving relevant local communities and communities of interest?

· The creation of new opportunities for Irish talent in music, drama and entertainment?

· Programmes relating to Irish language and culture?

(h)  Competition Act 2002
Section 23 of the Competition Act 2002 (“the 2002 Act”) sets out the respective statutory roles of the Competition Authority ("the Authority") and the Minister for Enterprise, Trade and Employment (“the Minister”) in respect of media mergers. The definition of a media business includes, inter alia, services licensed by the BCI. 

Pursuant to this provision, the Minister retains a public interest role in the control of media mergers and, in certain circumstances, may order that a media merger may or may not be put into effect or may be put into effect subject to specified conditions.  In reaching a decision, the Minister is required to have regard to a set of "relevant criteria."
  Consideration by the Minister of such mergers may overlap with consideration by the BCI pursuant to the statutory provisions and the provisions of its Ownership and Control Policy (2008).   In addition, the BCI may, pursuant to Section 23(6) of the 2002 Act, make its views known to the Minister regarding any proposed change.

In assessing applications for changes in the ownership and control of an entity, and in making its determination in this regard, the BCI will have regard to the statutory, contractual and policy framework set out in section 1 of this Policy and the role and powers of the Competition Authority and of the Minister pursuant to the provisions of the 2002 Act.

(i)  Non-EU Entities
In considering ownership and/or control proposals, the BCI requires that non-EU entities shall have established a registered office within the EU.  The BCI shall also have regard to the extent to which reciprocal arrangements for investment and licensing are in place with the relevant non-EU state.
� (Council Directive 89/52/EEC)


� 	Section 23(10) of the Competition Act, 2002


� Necessity, effectiveness, proportionality, transparency, accountability and consistency


� 	Section 6(2)(g) and Section 6(2)(h) of the 1988 Act and Section 38(6) of the 2001 Act. 


� Section 6(2)(a) of the Radio and Television Act, 1988 and Section 9(2)(a) of the Broadcasting (Amendment) Act, 2007


� BCI Television Licensing Policy (2004)


� 	Television Licensing Policy (2004)


� 	BCI DTT Multiplex Licensing Policy (2008)


� 	In the case of radio, “audience” refers to listeners; in the case of television, “audience” refers to viewers; in the case of print media, “audience” refers to readers; in the case of broadcasting services platforms, “audience” refers to subscribers.


� 	See Section 1 (Policy Framework) for the provisions of the 2002 Act. 





PAGE  
5
BCI Ownership and Control Policy (2008)


