Statement of Outcomes

Review of Section 7 of the Children’s Advertising Code 

(Diet and Nutrition)

1. Introduction
Section 19 (1)(c) of the Broadcasting Act, 2001 requires the preparation of a code specifying standards to be complied with, and rules and practices to be observed in respect of advertising, sponsorship and other forms of commercial promotion  which relate to matters likely to be of direct or indirect interest to children.

In accordance with these provisions, the Broadcasting Commission of Ireland (BCI) developed the Children’s Advertising Code (the Code) following consultation with stakeholders. The Code was launched in October 2004 and it has been in effect since 1st January 2005. The rules contained in the Code apply to broadcasters licensed in the Republic of Ireland including RTÉ radio and television services, TG4 and radio and television services licensed by the BCI e.g. TV3, Today FM, local/regional radio services, community radio services, some satellite television services and some cable television services.  The Code contains provisions in relation to, among other things, Social Values, Inexperience and Credulity, Undue Pressure, Parental Responsibility and Diet and Nutrition. 
The rules in relation to Diet and Nutrition are set out in Section 7 of the Code.  This issue was a significant focus for attention during the consultation process and when introducing the Code the Commission committed to conducting an operational review of this section after the first year of operation.  The Commission will conduct a full review of the Code in 2008.  This document sets out the outcomes of the operational review and the Commission’s decisions following consideration of these outcomes.
2. Structure and Parameters of the Review

There were three elements to the format for the review of Section 7 and these are as follows: -
i. The production of quantitative research data on advertising to children which falls under Section 7;
ii. The identification of matters/issues for review at an operational level specifically:- 
· The level of compliance by broadcasters with Section 7. 

· The level of public complaints received by the BCC and the BCI.

· The level and nature of queries received from broadcasters/advertisers. 

· The experience of the Children’s Advertising Advisory Service (CAAS).

· Feedback from relevant stakeholders.
iii. An examination of changes in the environment at an EU and national level;
The results of the review are outlined in Section 3. 

3. Summary of Review Findings

This is divided into three sections as follows:- 


3.1 Research 


3.2 Operational Analysis 


3.3 Policy Developments

3.1
Research
The research provided quantitative data regarding the volume, type and nature of advertising pertinent to Section 7 of the Code. 

Using data generated by AGB Nielsen Media Research audience viewing software,
 the research provided an overview of advertising coming under Section 7 of the Code. The period reviewed was 2005 with information from 2003 and 2004 included for comparative purposes. In order to provide a broader context within which advertising on Irish television could be viewed, the data was generated for “Irish TV” (RTÉ1, RTÉ2, TV3 and TG4) and for “Total TV.”
 

Firstly, the data generated demonstrated a small growth in advertising in the Irish TV market. Secondly, it showed that in 2005, food and drink advertising represented 23% of all advertising in the Irish TV market (17% food, 6% drink).  Thirdly, the following trends emerged in terms of the specific categories of advertising coming under the scope of the review of Section 7 of the Code:-
· Confectionary

The data generated indicates a decline in the number of adverts for confectionary as a percentage of food advertising in the Irish TV market (26% of food advertising in 2003 was for confectionary, the figure for 2005 is 20%). 


The data generated also indicates a shift in the distribution of confectionary advertising across the broadcast day on Irish TV. In 2004, a majority of confectionary adverts aired between 2pm and 6pm, with advert numbers showing a steady decline in the day-parts thereafter. Figures for 2005 indicate a shift in the distribution of confectionary adverts with a more even distribution across the day-parts between 2pm and 3am.

· Entertainment and Leisure (including Chain Restaurants/Fast Food Outlets)

The data generated indicates that advertising for chain restaurants (including fast food outlets) as a percentage of entertainment and leisure advertising has remained relatively steady for 2003 and 2004 with a 4% decline in this type of advertising occurring in 2005. 
The data generated also indicates little change in the distribution of chain restaurants/fast food advertising across the broadcast day on Irish TV. In 2004, the maximum number of this type of advertising aired between 2pm and 6pm with advert numbers showing a steady decline thereafter. Figures for 2005 show a similar trend.

· Soft Drinks (including carbonated soft drinks)

In terms of carbonated soft drinks, the data generated indicates that the number of adverts for carbonated soft drinks as a percentage of soft drinks advertising has shown a steady increase in the Irish TV market over the last three years (rising from 46% of soft drink advertising to 53%). Again, a similar trend is observable in the Total TV market.

The data also indicates that in 2005 the majority of advertising for carbonated soft drinks was aired after 6pm with 68% of such advertising occurring between 6pm and 3am. Data generated indicates that the distribution of advertising during this period has remained steady since 2003.
3.2 Operational Analysis
As outlined above, the aim of the operational analysis was to allow the Commission to examine to what extent broadcasters and advertisers had complied with the provisions and whether there were aspects of the provisions that are impeding their implementation.  A range of views were sought from advertisers, broadcasters, and public health and consumer bodies.

In addition, the Commission undertook its own monitoring of broadcast output and sought the views of the BCC which plays a role in monitoring compliance with the Code. The outcomes of the operational analysis are now outlined.
· Monitoring of Broadcast Output for Compliance

The Commission requested programme recordings from all TV services licensed in the state. Over 270 hours of programming was assessed for compliance with Section 7 of the Code and with the general provisions of the Code. The results of the monitoring indicated broad compliance with Section 7 with only one advert deemed to be in breach of Section 7 of the Code.
 
· BCC/BCI and other Public Complaints

The BCI wrote to the Broadcasting Complaints Commission, (BCC) concerning complaints received pertaining to Section 7. In its response the BCC stated that it had neither considered nor upheld any complaints related to either Section 7 or the Code. The BCI did not receive any public complaints in relation to Section 7 of the Code.

It is noteworthy that in its submission, the ASAI reported that the number of complaints received by the ASAI in relation to children’s advertising has halved since the introduction of the Code.
 In total, 14 complaints were received in this regard in 2005.

· General Queries

The BCI also collated and reviewed queries it had received in relation to the Code.  A review of this material indicated that there were a small number of queries in the first few months after the introduction of the Code with very little thereafter. A total of 18 queries were received in 2005 and none have been received in 2006. The majority of queries related to Section 7 of the Code (approximately 12 of the 18 queries received). The remainder referred to various sections of the Code. 

The Section 7 queries related to the taglines that are required to accompany children’s advertising for diet carbonated drinks. This query arose from a misunderstanding that the provision in Section 7.6 referred to all diet drinks (e.g. slimfast). It was subsequently clarified by the Commission that this provision related to carbonated diet drinks only. 

All carbonated drinks in general, with the exception of water were included under the definition of confectionary following consultation with interested parties. Advertisers were advised of the requirement to include the relevant on-screen message.

· Meeting with CAAS 

The CAAS (Children’s Advertising Advisory Service) was established by the advertising industry to assist advertisers with the implementation of the Code. CAAS provides advice on specific adverts in the context of the Code. 

CAAS had an initial busy few months following the introduction of the Code. The majority of queries from advertisers related to Sections 7 and 9 of the Code. However, following information visits to advertising agencies and the provision of advice about advertising scripts, the queries reduced as advertisers became more familiar with the Code. 

According to CAAS, while advertisers continue to question the merit of some aspects of the Code, it is their experience that they taken a very cautious approach to implementing the Code with a resultant high level of compliance. 

Where issues arose in relation to the implementation of the provisions of Section 7 of the Code, these appear to relate to the cautious approach taken by advertisers which has resulted, in the view of the BCI, in occasional erroneous interpretations of the provisions of this section.  Issues of interpretation were also prevalent in the response from advertising stakeholders summarised below. 

· Stakeholder submissions

The BCI wrote to 19 organisations deemed to be representative of the different stakeholders sharing an interest in the implementation of the Code. These stakeholders were invited to comment on their experience of implementing Section 7 of the Code and/or their views regarding whether this section was being implemented.

Broadcasting stakeholders commented on the strong level of compliance with this section of the Code. However, they also expressed their dissatisfaction with the specific provisions of Section 7.4 through to Section 7.6. Their dissatisfaction related to what they regarded as the specificity of the provisions. They stated their preference for a less prescriptive approach and advocated a more principle-based approach to this section of the Code as evidenced in Sections 7.1 to 7.3. No further details were provided and no specific recommendations were outlined.

Advertising interests highlighted the high level of compliance by the industry with the Code. However, they questioned the merits of having specific provisions related to diet and nutrition and they questioned the impact of TV advertising on the health of children.  They also commented on what they claim is a movement of advertising revenue from Irish TV services to UK services with opt-out advertising for the Irish market. However, no further information was provided to substantiate this claim.


Public health and consumer bodies stressed a desire to bring the statutory three year review forward given what they contend is the mounting evidence linking TV viewing and children’s health. Some expressed general dissatisfaction with what they viewed as the inadequacy of the Section 7 provisions.  

Many of the issues raised in the responses from these three stakeholder groups reiterated the arguments presented during the consultation process that developed the Code. In many cases, points raised referred to the merits or otherwise of the Code in general rather than Section 7 in particular. Responses of this nature were not considered any further as this is an operational review. 


3.3 
EU and National Policy Developments

At the time of the consultation process leading to the development of the Code, the EU was proposing the introduction of a Health Claims Directive which would regulate the nutrition and health claims made by advertisers regarding food products. It was anticipated that this directive would be in place by the end of 2005. In this instance, the Irish government would be required to enact the directive in Irish law.  The planned review of Section 7 after one year would also provide an opportunity to reflect on the impact of this directive on the provisions of Section 7.  However, to date the directive has not been finalised and is not expected to be progressed until at least the latter half of this year.

Much of the debate during the consultation process leading to the adoption of the Code focused on the claim that the introduction of the Code would likely lead to advertising revenue moving to UK services receivable in the Republic, due to the absence in that jurisdiction of regulations related to children’s food and drink advertising.  In this context, it is noteworthy that Ofcom, the UK communications regulator, is currently consulting on proposals to regulate food and drink advertising and sponsorship aimed at children. 
A number of options have been presented as part of the consultation and each proposes a curtailment of food and drink advertising directed towards children. Indeed, some of the proposals in respect of advertising during programming for children under 10 years of age, if adopted, would result in more onerous restrictions on this type of advertising than those in place in the Republic of Ireland. 
While Ofcom’s proposals have no direct bearing on the regulation of Irish broadcasters, it is the view of the BCI that the introduction of rules in relation to this type of advertising could provide a degree of commonality between the two jurisdictions in the area of the advertising of food and drink to children. 

4. Outcomes
Having considered all the material outlined above, the Commission has decided that there is no convincing argument for introducing any amendments to Section 7 of the Code at this time. There are three reasons informing this view. They are:-
1.
The majority of issues raised during the review pertained to the merits of the provisions of Section 7. Most of these issues were discussed as part of the consultation process and where relevant, they inform the current provisions. Further consideration of these issues will be done in the context of the statutory review of the Code in 2008. 

2.
The EU Health Claims Directive has not yet been implemented. Therefore, there is no related requirement to amend the Code at this time.  
3.
Monitoring indicates broad compliance with the provisions of Section 7. 
While issues relating to the interpretation of the Code have arisen, the concerns expressed in this regard have been based on erroneous interpretations rather than having any basis in the Code itself. In this regard, the Commission will contact advertisers and broadcasters with a view to clarifying these issues.

The Commission wishes to thank all those who took part in the review.  

BCI  June 2nd 2006 


Appendix 1
Section 7 Children’s Advertising Code

7.1
Children’s advertising shall be responsible in the manner in which food and drink are portrayed.  It should not encourage an unhealthy lifestyle or unhealthy eating or drinking habits such as immoderate consumption, excessive or compulsive eating.  U/18
7.2
Children’s advertising representing mealtime should clearly and adequately depict the role of the product within the framework of a balanced diet.  U/18
7.3
Children’s advertising must not contain any misleading or incorrect information about the nutritional value of the product.  It must not make misleading or incorrect comparisons between foods.  It must not imply that particular foods are a substitute or replacement for fruit and/or vegetables.  U/18
7.4
All children’s advertising for fast food products, outlets and/or brands must display an acoustic or visual message stating ‘should be eaten in moderation and as part of a balanced diet’.  ‘Fast food’ is defined as ‘food coming under the recognised character of fast food and/or inexpensive cooked food which is prepared and served quickly and is readily accessible for purchase by children’.  It is not the intention of the definition to include prepared and convenience foods or food which is purchased for preparation and cooking in the home.  Fast food in this instance does not refer to the actual amount of time required to cook the food but rather the speed and ease with which the food can be procured and consumed. U/18
7.5
Children’s advertising shall not portray or refer to celebrities or sports stars to promote food or drink products, unless the advert is part of a public health or education campaign.  Celebrities in this instance, are defined as persons who are widely acclaimed, or honoured and/or known to children.  It does not include those persons or characters that become known to children solely as a result of their participation in advertising. U/15
7.6
Children’s advertising for confectionary products must display an acoustic or visual message stating that snacking on sugary foods and drinks can damage  teeth.’  ‘Confectionery’ in this instance includes sugar, honey, preserves, chocolate covered bars (excluding biscuits), non-chocolate confectionary – e.g. cereal bars – and artificial sweeteners
. Carbonated drinks are included with the exception of water. U/18
� A copy of this research report entitled - Presentation of quantitative material on food advertising can be viewed on the Commission’s website www.bci.ie


� For further information see www.agbnielsen.net


� The category ‘total TV’ is comprised of all channels available to the market. It includes ‘commercial’ and ‘other channels’.


� Chain restaurants are a sub-category of the Entertainment and Leisure advertising category in the AGB Nielsen Media Research software.


� This advert was for Lucozade and featuring a number of well know rugby sports players. This advert is permitted on Irish TV but should not be scheduled during children’s programming further to Section 7.5 of the Children’s Advertising Code.


� The Advertising Standards Authority for Ireland (ASAI) is the independent self-regulatory body set up and financed by the advertising industry to promote standards of advertising and sales promotion.


� Advertisers are required to use one of two taglines for diet drinks, specifically – “snacking on sugary food and drink can damage teeth” or “snacking on diet drinks can damage teeth”. 


� Issues to be clarified with advertisers and broadcasters relate specifically to the meaning of ‘mealtime’ in Section 7.2 as well as the advertisement of vitamin enriched health drinks in the context of Section 7.3 of the Children’s Advertising Code.


� This definition of ‘confectionary’ is in accordance with the Food Safety Authority of Ireland. Samples are classified by EU category as defined by the European Communities. See Food Safety Authority of Ireland (2001), Guidance Note on the EU Classification of Food No. 2, p.15. For further clarification on the foodstuffs identified, see FSAI (2001). Appendix 1, p.44.
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